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TOWN, PARISH & COMMUNITY COUNCIL 

LEGAL NEWS
Welcome to the Winter 2021/2022 edition of the Wellers 
Hedleys Town, Parish and Community Council newsletter

In this edition of our newsletter we have compiled some articles which may be of 
interest to you. These articles are based on the most common queries we have 
received recently. 

We are always happy to produce articles on a specific topic that may be of interest  
to you. Please contact us with any suggestions you may have for future content.

In this edition:
•   Welcome to the  

Winter Newsletter

•   12th Edition: Local 
Council Administration 
in English Parishes and 
Welsh Communities

•  Incorporating  
a charity

•  Leases and licences

•  Local councils 
controlling  
congestion

Our Services:
•    Local Government  

Procedures and  
Practices

• Governance

•  Common Land &  
Footpaths

• Rights of Way

• Village Greens

• Charitable Trusts

•  Cemeteries and  
Burial Grounds

• Allotments

•  Acquisition, Disposal,  
Leases and Transfer  
of Community Assets

•  Contracts of  
Employment and  
Employment Matters

•  Contracts and  
Procurement

•  Data Protection  
and Freedom of  
Information

• Judicial Review

WINTER 2021/2022 
EDITION

Roger Taylor

Historically the views received from readers  
were that the book needed to be easier to read 
or more user friendly. We agreed with these 
comments and started the process within the 
12th edition and we will continue this in the 
forthcoming 13th edition. 

There will be an improved section on general  
VAT and finance with the help of VAT expert 
Steve Parkinson of The Parkinson Partnership LLP.  
There will also be some further changes which 

we believe will be of assistance to users.

Following publication of the 12th edition  
in 2020, we have received some comments  
and suggestions from those who have had  
the opportunity to familiarise themselves  
with that. 

Anyone wishing to submit a comment  
or suggestion can do so by emailing  
hedleysparishcouncils@wellerslawgroup.com

12th Edition: Local Council Administration in English 
Parishes and Welsh Communities 

Many readers will be very familiar with this well-known publication which is known to many of  
us colloquially as “Arnold-Baker” or simply, “the yellow book”.  I was approached by LexisNexis  
in 2019 to prepare the 12th edition of this widely-referenced book. 
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For the reasons above we usually advise charities wishing to incorporate, to use the CIO structure 
unless there is a good reason why a CLG may be preferred.  

Mariam Baraki is a solicitor at Wellers Hedleys Solicitors in the Town, Parish and Community  
Council Department. To speak to Mariam, please call 01372 750109 or email  
mariam.baraki@wellerslawgroup.com

There are several advantages to incorporating a charity. The main ones are  
as follows: 

a. Hold title of property 

b. Enter into contracts 

c.  Carry out business in the name of the charity rather than individual trustees 

There are two structures currently available for charities wishing to incorporate. We have set out 
below the advantages and disadvantages of the two structures: 

Charitable 
Company Limited 

by Guarantee 
v. Charitable 
Incorporated 
Organisation 

Incorporating a charity - Mariam Baraki

Charitable Company Limited by Guarantee (CLG)

Advantages:

•  Suppliers, banks, funders and lenders are 
familiar with charitable CLGs;

•  High level of transparency at Companies 
House;

•  Easier to obtain information and documents 
from Companies House than from the Charity 
Commission;

•  Under a CLG structure, trustees will also 
benefit from the corporate limited liability  
of the CLG - although still subject to personal 
liability for any breach of trust.

Disadvantages:

•  CLGs have the burden of dual registration and 
reporting to both the Charity Commission and 
Companies House;

•  CLGs are subject to Companies Act 2006  
and EU company law directives;

•  Individuals on the governing body/board of a 
CLG are both charity trustees and company 
directors, resulting in an unclear overlap of 
duties under both company law and charity law;

•  Aside from reporting to both the Charity 
Commission and Companies House, CLGs 
can have fines imposed by Companies  
House; members/directors have a lack 
of understanding that a company can be 
charitable; and CLG applications must  
be made on paper rather than an online 
registration. 

Charitable Incorporated Organisation (CIO)

Advantages:

•  CIO is the new corporate, limited liability 
structure designed specifically for the charity 
sector in England and Wales;

•  Subject to registration with, and regulation 
by, the Charity Commission (not Companies 
House);

•  No minimum income threshold required  
for registration or creation of a CIO;

•  Under a CIO structure, trustees will also 
benefit from the corporate limited liability  
of the CIO - although still subject to personal 
liability for any breach of trust.

Disadvantages:

•  CIO members have a new express duty to  
act in the best interests of the charity;

•  The Charity Commission is not operating 
a register of Mortgages/Charges (unlike 
Companies House who operate such a 
register) so banks may be reluctant to lend  
to a CIO as they cannot record their mortgage 
on a public register;

•  All CIOs will have to submit accounts and 
annual returns to the Charity Commission 
regardless of income level;

•  The Charity Commission has a slower 
response time than Companies House.
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... if it fulfils the 

criteria required 

for a lease, it will 

be a lease.

Business premises: lease or licence - Alex Riley

When granting use of business premises to a third party, one of the first 
considerations will be how that use should be documented – by use of a lease  
or a licence. Here we look at some of the main differences between the two.

Leases
A lease is the grant of  
a right to the exclusive 
possession of land or a 
building. A person has 

exclusive possession if they can exercise the  
rights of the landowner, subject to the provisions 
which the lease itself contains. It must also be 
granted for a determinable period of time.

It is worth noting that a lease may come into 
existence without a formal written agreement, 
provided that exclusive possession of the land  
is granted. 

As well as being a contract, a lease grants an 
interest in the land, and will (in the absence  
of a prohibition on doing so in the lease itself) 
be assignable to a third party.

Of fundamental importance to business 
tenancies is the application of the security of 
tenure provisions of the Landlord and Tenant 
Act 1954. Unless specific steps are taken to 
exclude these statutory provisions, it may  
not be possible to require a tenant to vacate 
business premises at the end of the contractual 
term of a lease. Business use has a wide 
definition in this context, and would for example 
include use for leisure facilities, such as a cricket 
or tennis club.

Licences
In contrast to a lease, a licence is simply 
permission for the licensee to do something on 
the licensor’s property. It does not confer an 

interest in land on the licensee and is personal 
to them; it cannot be assigned to a third party. 

Most importantly, a licence does not give the 
licensee exclusive possession of the property  
– if it does so, there is a danger that it would  
be construed as a lease.

There have been many cases on the distinction 
between leases and licences, and the leading 
case remains the decision of the House of  
Lords in Street v. Mountford [1985] AC 809.  
In essence the decision states that one needs 
to look at the nature and effect of the document 
granting use of the property – notwithstanding 
that it may call itself a licence, if it fulfils the 
criteria required for a lease, it will be a lease.  
It is therefore vitally important to ensure that  
a licence does not inadvertently grant a tenancy 
which may in turn attract security of tenure 
under the Landlord and Tenant Act 1954.

Whilst in most cases the parties to an agreement 
for the use of business premises may prefer the 
certainty of a lease, there are occasions where 
the flexibility and relative informality of a licence 
are more suitable, for example where the use is 
short term, or of a shared space such as serviced 
offices or a retail concession.

Alex Riley is a solicitor at Wellers Hedleys 
Solicitors in the Town, Parish & Community 
Council Department. To speak to Alex,  
please call 01372 750115 or email  
alex.riley@wellerslawgroup.com



Parish Councils  
may wish to know 
how to assist their 
communities with 

congestion and 
hazards caused 

by cars parking on 
narrow streets
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We often hear from parish councils about issues with congestion and hazards 
caused by cars parking on narrow streets.  The good news is that there is a handy 
legal power that allows parish councils to take practical steps to address this 
common problem by providing off-street car parking spaces.

Local councils controlling congestion - Frances Webster

Section 57(1)(b) of the Road 
Traffic Regulation Act 1984 
provides that parish councils 
may provide and maintain 

suitable off-road parking for vehicles, where it 
appears to the council to be necessary to do 
so for the purposes of relieving or preventing 
congestion of traffic or preserving local amenities. 

S. 59(1) of the 1984 Act specifies that parish 
councils shall not exercise their powers under s.57 
(1)(b) and provide an off-street car park without the 
consent of the relevant county or unitary council. 

Parish councils can offer off-street car parking 
either free of charge or they can require users to 
pay.  Some charging methods include barriers 
at the entrance and/or exit, employing someone 
to collect the money from users entering or 
leaving; or installing a ticket machine.  However 
consideration should be given to the costs 
involved for installation and maintenance with 
some of these methods.

Parish councils can also create an Order by 
relying on the statutory power set out at section 
35(1) of the 1984 Act. 

A section 35 Order can control:

1.  The use of the parking place (including  
the classes of vehicle permitted);

2.  The conditions on which it may be used,  
e.g. not for overnight sleeping;

3. The charges to be paid;

4.  The removal and safe custody of vehicles 
wrongly parked

Section 35 Orders are available to parish councils by 
virtue of section 59(3) and section 32(1) of the 1984 
Act.  S.59 (4) provides that an Order under s.35 (1) 
of the 1984 Act cannot be made by a parish council 
without the county council or unitary council’s 
consent and their approval of the draft Order.

However, enforcement of a parking infringement 
through an Order can be complex because it is the 
driver (and not the vehicle itself!) that commits  
the offence.  For a parking offence, the driver is  
not usually present in the vehicle to be identified.

Parish councils do not currently appear to have  
the legal right to ask DVLA for addresses of  
vehicle owners for the purpose of enforcement.  
This can leave parish councils unable to follow 
up on unpaid charges in circumstances when a 
penalty notice has been left on a vehicle.  For the 
purposes of enforcement, a parish council may 
wish to work in partnership with another local 
authority or a private company which can access 
DVLA records.

Frances Webster is a solicitor at Wellers 
Hedleys Solicitors in the Town, Parish and  
Community Council Department. To speak  
to Frances please call 01372 750100 or email 
frances.webster@wellerslawgroup.com.


