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TOWN, PARISH & COMMUNITY COUNCIL 

LEGAL NEWS
Coronavirus 2020: An update for Town, Parish  
and Community Council Landlords
As a result of the coronavirus pandemic and in order to safeguard the economy, the government 
has introduced various unprecedented, short term measures to protect commercial tenants at a 
time when they cannot trade.
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One of the measures is a 
prohibition on landlords 
from taking steps to forfeit 
a business tenancy on the 
grounds of non-payment of 
rent and other sums falling 
due under the lease.   

This has meant that for many 
months now, time has stood still 
for Town, Parish and Community 
Council landlords needing to 
issue court proceedings to 
regain possession of council 
owned assets.

The stay on all possession 
proceedings, whether commercial 
or residential, imposed by 

the Civil Procedure Rules introduced in March 
2020, was originally due to come to an end on 23 
August 2020.  At the last minute the Government  
extended the eviction ban by another 4 weeks,  
and on 16 September 2020 the stay was further 
extended until the end of 2020.  This means that 
Town, Parish and Community Councils cannot 
enforce a right of re-entry or forfeiture under a 
relevant business tenancy for non-payment of  
rent until the end of the year. 

Whilst the further extension reflects a continued 
effort to help businesses and protect jobs 
amid the coronavirus pandemic it further 

demonstrates the huge uncertainty that is 
currently overshadowing the sector. 

When the stay does come to an end Town, 
Parish and Community Council landlords are 
likely to be required to operate according to a 
new set of “interim period” rules.  For example 
a Council wishing to kick start a claim will have 
to file a court a re-activation notice confirming 
that it wishes the case to be relisted.  The Council 
will also need to set out what knowledge it has 
as to the effect of the coronavirus pandemic 
on the defendant and, where the claim  
is based on arrears of rent, the claimant will 
need to provide an updated rent account for the 
previous two years. 

Regardless of how long the stay is in place, 
Councils should prepare themselves for what 
will inevitably be a significant backlog in cases 
and should expect to wait several months for a  
first hearing. At this stage, there is no reason  
to believe that priority will be given to any 
particular type of possession case but Councils 
with urgent matters that need to be expedited 
should explain this in the re-activation notice  
once the period of stay is ended.

Frances Webster and Craig Batko are  
Solicitors at Wellers Hedleys Solicitors. 
For further advice please contact us at 
hedleysparishcouncils@wellerslawgroup.com.
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The scope of judicial review is 
limited both in its availability 
and function. The role of the 
court is not to remake the 
decision being challenged, or 
(except for when considering 
its lawfulness) to inquire into 
the merits of the decision being 
challenged, but to conduct a 

review of the process by which the decision was 
reached in order to assess whether that decision 
was flawed.

Judicial review claims are preferred over a private 
law action for the following reasons: 

•      Speed and efficiency of judicial review 
cases

•       Permission stage – enables early 
examination of the merits of the claim

•       If permission is granted, claimants can 
use this to add pressure or encourage 
settlement 

•    Lower costs

Grounds of challenge 

There are a number of grounds available for 
bringing a challenge by way of judicial review. 

The main three grounds are illegality, irrationality 
and procedural impropriety. 

Illegality arises when a decision maker has acted 
beyond its powers. A claim can be brought on the 
grounds of illegality where the decision maker  
has exercised their power for an improper purpose 
or where there has been a delegation of power 
which should not have occurred. 

Irrationality can be relied upon where the decision 
is so unreasonable that no reasonable authority 
could have come to it.  This would apply if,  in 
reaching the decision, the decision maker  took 
into account irrelevant matters, did not consider 
relevant matters or made a mistake of fact. 

Procedural improprietry arises where the decision 
maker has failed to properly observe statutory 
procedures such as consultation or providing reasons 
for their decisions. This ground also arises where the 
decision maker has failed to observe the principles  
of natural justice within their decision making  
process or has failed to hear an affected party. 

One of the most common grounds for judicial  
review is the failure by public bodies to carry out a 
proper consultation process. At times, public bodies 
are not required to carry out a consultation, however 
consultation may be an element of fair process. If 
the public body decides to carry out a consultation 
then it needs to ensure that there are no flaws within 
the process which may invalidate the decision.

A lawful and adequate consultation requires that 
the consultation: 

•      Should be undertaken at a formative 
stage 

•      Provides sufficient information so that  
a proper and informed response can  
be made

•      Allows sufficient time for responses 

•      Takes into account responses with an 
open mind (no bias) 

Town and Parish Councils

It is important for town and parish councils to 
ensure that they are not caught out by any of  
these grounds as it can be costly to defend a 
judicial review claim. Councils should also be  
aware that they can pursue a judicial review  
claim on these grounds (depending on merits)  
if a decision is made to abolish the town or  
parish council.  

There are very strict time limits and advice should 
be sought at the very earliest opportunity or as 
soon as a decision has been made by a county  
or district council. 

Mariam Baraki is a Solicitor at Wellers Hedleys 
Solicitors. For further advice please contact us at 
hedleysparishcouncils@wellerslawgroup.com.

Litigation enables 
individuals to  
challenge the 
lawfulness of  

decisions made by 
public bodies.

Judicial Review  
Judicial review provides a set of legal standards, enforced through litigation to enable individuals to 
challenge the lawfulness of decisions made by public bodies and others exercising public functions. 
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Many local councils are  
trustees of community 
buildings, but the understanding 
of the nature of that trusteeship 
is frequently limited, giving 
rise to many difficulties and 
misunderstandings. This can 
lead to conflict. The majority 
of charities are Unincorporated 

Charitable Trusts, and as such have no separate legal 
personality, as is the case with a limited company or  
a Charitable Incorporated Organisation. In the 
absence of incorporation, the charity can only hold  
land or other capital assets through Trustees.

There are basically three types of Charitable 
Trustees: Custodian Trustees; Holding Trustees; 
and Managing Trustees.

A local council is a Trust Corporation and as 
such is entitled to act as a Custodian Trustee. 
The responsibility of a Custodian Trustee is to 
hold the assets of the charity. This would include 
the title to the community building, and also any 
capital funds which are owned by the charity. 
A Custodian Trustee’s only function is to hold 
the legal title to the assets and ensure that the 
objects of the charity are being complied with. 
We advise that a Custodian Trustee ensures 
that the building is adequately insured, as any 
proceeds of the insurance policy in the event  
of damage to the building come under the control 
of the Custodian Trustee.

A Custodian Trustee has no responsibility for the 
day to day running of the charity, this is solely 
the responsibility of the Managing Trustees, and 
the Custodian Trustee must act in accordance 
with the instructions of the Managing Trustees.  
Refusing to comply with those instructions would 
result in a breach of trust.

Many charities appoint the local council as 
Custodian Trustee in order to preserve the asset 
but this protection can be illusory considering the 
limited powers of a Custodian Trustee.

It is worth pointing out that the local council does 
not have to be the Custodian Trustee. The Official 
Custodian for Charities, a quasi-governmental 
body can be appointed, as can commercial 
organisations such as Bank Trustee Companies.

The advantage of a Trust Corporation is that 
it does not die. If the charity prefers to appoint 
individuals to hold the title to their assets, they 
are called Holding Trustees. It is necessary to 
change the title to the assets as the individuals 
die or move away from the area. Failure to do 
so causes considerable problems as the Land 
Registry will require details of why the individual 
is no longer a Trustee.

The deed which creates the Charitable Trust will 
normally specify how the Managing Trustees 
are to be appointed. In the case of a community 
building there will usually be persons appointed 
by organisations that use the building on a regular 
basis. These organisations can change and there 
is normally power for the list of users to be 
changed accordingly. It is important that persons 
appointed as representatives fully understand 
that they become trustees of the Charitable Trust 
and therefore owe a duty to the beneficiaries of 
the Trust, rather than to the organisation which 
appoints them. A local council may have the 
power to appoint one or more representatives 
and, in limited circumstances, can be appointed as 
a sole Managing Trustee. The representative need 
not be a councillor but it is important that both 
the council and the representative understand 
what is expected of each of them.

Roger Taylor  is a Consultant with Wellers Hedleys 
Solicitors. For further advice please contact us at 
hedleysparishcouncils@wellerslawgroup.com.

Most community 
buildings are  

owned by  
Charitable Trusts,  

we advise that a 
Custodian Trustee 

ensures that  
the building is  

adequately insured.

We are Trustees – Help!  
Most community buildings are owned by Charitable Trusts. The reason for this is partly historic and 
partly because of concerns relating to the liability for business rates. 
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The law works to 
preserve and protect 
certain types of land,  
and ensure that they 

remain available to  
the public

 This is the case, for example, 
with public open spaces, 
commons and allotments.  
Before agreeing to any sale 
or lease which could threaten 
the availability of these  
lands for public enjoyment, 
the law requires councils  

to advertise their intention to do so for two 
consecutive weeks in a local newspaper and 
consider any objections. The requirement to 
consider any objections can be a time consuming  
and onerous task particularly where significant 
time and resources have already been spent 
developing projects which later turn out to  
be unlawful.

A typical scenario, and one upon which we 
advised recently, involved a council which was 
being pressured to lease an area of public open  
space land to a Trust for the purposes of a  
new village hall.

The council was able to manage the expectations 
of the third parties and avoid wasted time and 
expenditure by confirming at an early stage that 
the land was originally acquired as open space 

land for recreation and sports and was still 
regularly used by dog walkers and sports groups 
today.  It quickly became apparent to the council 
that the construction of a large new village hall 
(however popular amongst some councillors!) 
would not be in line with the existing use of the 
land as open space and, in the circumstances, 
was unlikely to be lawful.

A question which can often arise is how should 
the council decide whether the land is still 
required for its original purpose. Admittedly 
this is not always as straightforward as it might 
seem, but to avoid wasted time and expenditure 
further down the line this should always be 
clarified at an early stage.  In some cases, the 
council may need to run a preliminary public 
consultation on the matter, particularly when  
the issue may be contentious. 

Councils should consider carefully the detail of 
any objections raised as part of any consultation 
before taking a final view on the matter and, in 
order to avoid legal challenge, should always 
seek specialist legal advice from a solicitor 
before proceeding with a disposal in these 
circumstances.

Opportunity or Liability? Local Councils and the 
Preservation of Public Open Spaces
At Wellers Hedleys we regularly advise Town, Parish and Community Councils on their legal 
obligations when buying, selling and leasing land.  However, it sometimes comes as a surprise to 
councils that the law works to preserve and protect certain types of land, and ensure that they 
remain available to the public for the purpose for which they were originally acquired.  
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Speed Reduction: Staying on the Right Side of the Law

In recent months we have received several enquiries on this topic.  Vehicle Activated Signs (“VAS”) are 
everywhere, but does a Town, Parish or Community Council have the legal power to purchase one?

From a legal point of view, our general advice is 
that under s.72 RTRA 1984 a parish council may, 
with the permission of the Highways Authority, 
provide or contribute to traffic signs on a road 
warning of the existence of any danger.  VAS can 
be used for several purposes including hazard 
warning (e.g. sharp bend) and on this basis it 
would be permissible for a parish council to 
purchase a VAS using funds raised via the precept.

However, councils should be aware that if a VAS is 
being used solely as a traffic calming measure (i.e. 
speed reduction) it is an arguable point whether 
this would be within the council’s legal spending 

powers.  This is because under s.30 of the Local 
Government and Rating Act 1930, parish councils 
are limited to contributing to the expenses of the 
Highways Authority in the provision of traffic 
calming measures.  

In practice, councils wishing to purchase a VAS 
should consider how the sign is primarily to be used 
and ensure that the relevant council resolution 
records this clearly.

Frances Webster is a  Solicitor at Wellers Hedleys 
Solicitors For further advice please contact us at 
hedleysparishcouncils@wellerslawgroup.com.
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