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TOWN, PARISH & COMMUNITY COUNCIL 

LEGAL NEWS
Conflicts of Interest – Fact or Fiction?

Many Town and Parish Councils are either Custodian or Managing Trustees  
of Charities who are responsible for Community Buildings.  In those positions, 
conflicts can frequently arise. 

If there is a Community Building, it is not unusual for the Town and Parish Council to 
consider having an office or similar facility within that building.  This is particularly 
so if the Town and Parish Council has made a substantial financial contribution 
towards the building, either for construction or towards the annual running costs.

In this edition:
•    Conflicts of Interest
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Council Byelaws

• Adverse Possession
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Such an arrangement immediately brings about 
a conflict of interest where the Town and Parish 
Council is a Trustee. The Charity Commission 
requires the Trustee to consider whether it is 
in the best interests of the Charity that such 
an arrangement exists. Whilst there is usually 
a benefit to the Town and Parish Council the 
benefit to the Charity is not always obvious. 

In addition to this the Charity must always enter 
into dealings on the basis of market rate rent or 
similar best consideration.  This will come as 
a shock to a Town and Parish Council who has 
provided a considerable amount of finance.  Even 
if a low rent can be agreed as compensation 
in recognition for the contribution, the Charity 

will be advised to include a rent review after a 
period of years.  The Charity will have to obtain 
independent valuation advice on the terms to  
be offered.

If such an arrangement is contemplated, it is 
necessary for the structure of the transaction  
to be carefully considered, preferably before  
the project is completed in the case of a new 
build.  If a lease is to be granted this gives rise  
to further difficulties as it is not possible for  
a lease to be granted by the same body to  
itself. This is despite the fact that in the case  
of a Town and Parish Council it will have two 
separate capacities, being a Charity Trustee  
and a Local Authority.
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Some Town and Parish Councils ignore the 
problem and just occupy the premises with no 
formal agreement, but it is doubtful whether  
this is in the interest of the Charity.

If the Town and Parish Council is the Custodian 
Trustee it can resign and the Managing Trustees 
can appoint another Custodian Trustee, such as  
the Official Custodian for Charities or another 
Trust Corporation.  Alternatively, the Charity  
can reconstitute itself as a Charitable 
Incorporated Organisation which has a legal 
identity and does not require a Custodian 
Trustee.  In the case of an established Charity, 
the opportunity can be taken to review the 
Charity’s constitution and bring it up to date.

A further conflict can occur if the Town and 
Parish Council misunderstands the role of a 
Custodian Trustee and tries to dictate to the 
Managing Trustees how they consider that 

the Charity should be run.  This is a common 
occurrence and is frequently brought about by 
the Town and Parish Council wanting the Charity 
to operate in a manner which accords with 
Town and Parish Council policy rather than in 
accordance with the objects of the Charity.

A Charity can only operate in accordance  
with its objects, and these must at all times  
be charitable. A Charity, with the object  
of operating a Recreation Ground for the  
benefit of the community may be outside  
its charitable objects if it permits the 
construction of a Community Building on  
the site, that’s main use is not ancillary  
to the Recreation Ground but which operates  
as a Community Facility. A Charity which 
operates outside its objects is laying the  
Trustees open to action and, in extreme 
circumstances, personal liability.

Roger Taylor is a Consultant with Wellers Hedleys Solicitors and gives the CPD Course  
on Charitable Trusts for SLCC. To speak to Roger, please call  01483 284567 or email  
hedleysparishcouncils@wellerslawgroup.com

Enact and Enforce: Town, Parish and Community 
Council Byelaws  

Byelaws are local laws designed to deal with local issues. Town, Parish and 
Community Councils have various legal powers available to them to create byelaws 
and many do so, most commonly to regulate and manage their open spaces.

 Yet creating a byelaw is no small undertaking and byelaws can be notoriously 
difficult to enforce.  Councils should always consider whether the unwanted 
activity (be it ball games or car parking) can be deterred more effectively and 
easily by alternative, practical means such as better or more visible signage or 
even the installation of small bollards.

Byelaws can be 
notoriously difficult  

to enforce.
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Roger Taylor is a Consultant with Wellers Hedleys Solicitors and gives the CPD Course  
on Charitable Trusts for SLCC. To speak to Roger, please call  01483 284567 or email  
hedleysparishcouncils@wellerslawgroup.com

New regulations were introduced in 2016 to 
simplify the process of making and confirming 
byelaws that fall within the remit of the  
Ministry of Housing, Communities and Local 
Government (MHCLG).  This includes for 
example, byelaws affecting public walks,  
open spaces, burial grounds, promenades  
and public bathing.

The 2016 regulations devolve responsibility 
for “confirming” byelaws from the Secretary of 
State to the local authority creating the byelaw, 
the expectation being that local authorities are 
better placed to make the ultimate decision on 
whether or not byelaws are appropriate in the 
local area.  The role of the Secretary of State is 
reduced to giving (or refusing) leave to proceed 
with the byelaw in the first place.

Town and Parish Councils wishing to make a 
byelaw are therefore responsible for ensuring 

that the byelaw being created is appropriate, 
legal and proportionate. This is achieved 
in practice by a formal process of public 
consultation combined with what is known as 
“regulatory assessment”.  Regulatory assessment 
is designed to examine the objectives of the 
byelaw and its impact upon those likely to be 
most affected.  For example, can the same 
objective be more easily achieved by an 
alternative method?   What is the burden that  
the byelaw imposes on those affected?  How 
does making the proposed byelaw compare  
with taking no further action?

But once all the hard work is done and the 
byelaw is in force, what can be done when a 
byelaw is ignored?  This can be both frustrating 
and time consuming for those involved.  The 
following guidance on how to enforce a byelaw 
may be of some help to Town and Parish 
Councils in this situation:

What are the penalties?

The penalty for contravening a byelaw is conviction in a magistrates’ court and a fine.  The byelaw 
itself may specify a particular level of fine or the default position in the legislation is set at £20.  
The situation is similar for repeat offences where the legislation sets out a default position of £5 per 
day for each day the offence continues after conviction.  Byelaws may also provide for enforcement  
by an alternative method such as removal from the site and where breaches are ongoing or recurring,  
a civil court can apply an injunction to prevent further contravention.

Any town or parish councils requiring advice in relation to the creation and/or enforcement of 
byelaws should contact the Town, Parish and Community Council team for further information.

Frances Webster is a Solicitor at Wellers Hedleys in the Town, Parish and Community  
Council department. To speak to Frances, please call  01483 284567 or email  
hedleysparishcouncils@wellerslawgroup.com

1.  Educate – ensure signage is adequate and that the byelaw has been adequately  
publicised – do people know that the byelaw is in force?  Are they aware that  
contravention of a byelaw is a criminal offence that can result in prosecution  
and a fine?

2.  Communicate – liaise with the offender(s) informally, in person or by letter, asking  
them not to repeat the offence;

3.  Report – inform the police, providing them with as much evidence of the offence  
as possible, including any witnesses.  

4.  Prosecute - if the position remains unresolved, the town or parish council can  
decide to prosecute using its powers under s.222 Local Government Act 1972.   
The council should seek legal advice from a solicitor before doing this. 
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Adverse Possession

If someone unlawfully takes 
occupation of  property 
belonging to another person 
without their consent for 12 
years, they may have the 
right to apply to be registered  
as the owner of that property.

A person can seek to acquire 
ownership of property after 

having had exclusive possession for a period 
of 12 continuous years without the consent of 
the legal owner. The person claiming adverse 
possession must be able to prove this by 
showing possession and an intention to possess. 

Whether an applicant has possession and an 
intention to possess is a matter of fact in each case. 

Factual Possession 

Traditionally, in order to prove exclusive or 
factual possession it was understood that 
the property had to be enclosed, for example, 
fenced off and only accessible to the claimant. 
However, in the recent case of Thorpe v Frank 
2019, it was held that the paving of the relevant 
area with a permanent surface was a clear 
assertion of possession.

Thorpe v Frank 2019 

In 1984 Mrs Thorpe acquired a property 
(number 9), which was a semi-detached 
bungalow with an open forecourt. The 
neighbouring bungalow (number 8) was very 
similar, also with a forecourt to the front. In  
1986 Mrs Thorpe instructed her son to level  
and repave the triangle shaped forecourt 
forming part of number 8. 

Since 1986 Mrs Thorpe power-washed the 
forecourt and, from time to time, cleared the 
area of weeds and litter.

In 2012, number 8 was purchased by Mr and 
Mrs Frank who then became the new registered 
owners. Within a year of the Franks moving in, Mrs 
Thorpe had erected a fence around the forecourt. 
She subsequently applied to become the registered 
owner of this area, claiming that her interest had 
been obtained through adverse possession.

It was held that having a courtyard repaved 
would be sufficient to show possession over 
that land. This case shows a departure from  
the traditional test of whether the property  
in question has been enclosed.

Intention to Possess 

Generally it is easy to establish occupation of 
the property but it may be much harder for a 
person to demonstrate an intention to possess. 
It may be the case that property is occupied by 
mistake. A Claimant must show an intention to 
exercise such custody and control on one’s own 
behalf and benefit. 

R (on the application of Smith) v Land Registry (2009)

The claimant submitted an application for first 
registration in respect of land in Willingham, 
England. The claimant claimed title by adverse 
possession on the basis that his caravan and 
associated structures had been on the land in 
excess of 12 years before the application was 
made. The application was opposed by the 
Highways Authority; its view having been that  
the land formed part of a public highway which 
was open to all forms of traffic. 

The Land Registrar rejected the application for two 
reasons: (i) that the land was a public highway to 
which adverse title could not be claimed; and (ii) 
that the evidence was not sufficient to establish an 
‘intention to possess’ the land. 

The claimant sought judicial review of the 
cancellation of his application for first registration 
by adverse possession. The application had been 
rejected because a public right of way existed 
through the land, and the claimant had not shown 
the necessary intention to possess exclusively of 
others. It was held that a public right of way could 
not be defeated by adverse possession.

Pursuing a Claim for Adverse Possession

There are many everyday scenarios where 
claiming adverse possession may become 
necessary or beneficial, for example in cases 
where property borders are not clearly 
documented or defined. 

At Wellers Hedleys we have been successfully 
acting for clients on both sides of the fence, 
those acquiring land through adverse 

A person can seek to 
acquire ownership  

of property after  
having had exclusive  

possession for a  
period of twelve  

continuous years.
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possession or defending claims of adverse 
possession made over their land. 

Any town or parish councils requiring advice  

in relation to adverse possession claims should 
contact the Town, Parish and Community  
Council team for further information.

Asma Shamim is a Solicitor at Wellers Hedleys in the Town, Parish and Community Council department. 
To speak to Asma, please call  01483 284567 or email hedleysparishcouncils@wellerslawgroup.com

Wellers Hedleys Solicitors   
EAST HORSLEY 6 Bishopsmead Parade, East Horsley KT24 6SR. Tel: 01483 284567

BOOKHAM HIGH STREET 22a High Street, Great Bookham KT23 4AG. Tel: 01372 456221

BUTLER HOUSE Guildford Road, Great Bookham KT23 4HB. Tel: 01372 750100


