Charities and Public Benefit  -  A note of Guidance for Charity Trustees 

(prepared by reference to the Charity Commission guidelines)
Introduction 

Every charity must have charitable purposes or ‘aims’ that are for the public benefit. This is known as the ‘public benefit requirement’. However, before the Charities Act 2006, there was an automatic presumption that charities by definition met this requirement.

The Charities Act now explicitly includes public benefit in the definition of any purpose that seeks recognition as a charitable purpose. All charities are now to demonstrate, explicitly, that their aims are for the public benefit. Charity trustees are required to have regard to the Commission’s public benefit guidance and to report on their charity’s public benefit. What is important to remember is that a decision by the Commission of whether or not a charity is for public benefit goes to the root of whether or not that specific body is a charity and not necessarily to whether or not organisations of that type are or are not charities. 

These notes provide an initial guide to the principles at work and notes as to how, practically, your charity may seek to comply with this new explicit requirement.

Charitable Purposes 

These are set out in the Act to include purposes or aims falling within any of the following: 

a)
the prevention or relief of poverty; 

b) 
the advancement of education; 

c) 
the advancement of religion; 

d) 
the advancement of health or the saving of lives; 

e) 
the advancement of citizenship or community development; 

f) 
the advancement of the arts, culture, heritage or science; 

g) 
the advancement of amateur sport; 

h) 
the advancement of human rights, conflict resolution or reconciliation or the promotion of religious or racial harmony or equality and diversity; 

i) 
the advancement of environmental protection or improvement; 

j) 
the relief of those in need, by reason of youth, age, ill-health, disability, financial hardship or other disadvantage; 

k) 
the advancement of animal welfare; 

l) 
the promotion of the efficiency of the armed forces of the Crown, or of the efficiency of the police, fire and rescue services or ambulance services; 

m) 
other purposes currently recognised as charitable and any new charitable purposes which are similar to another charitable purpose. 

Public Benefit 

The two key principles to be complied with to satisfy this test are that:

(1) there must be an identifiable benefit or benefits; and

(2) the benefit or benefits must be to the public or to a section of the public

In considering whether these principles are complied with, some important factors need to be addressed in all cases:

1.
There must be an identifiable benefit or benefits 

(1) it must be clear what the benefits are

(2) the benefits must be related to the aims

(3) the benefits must be balanced against any detriment or harm

(1) It must be clear what benefits to the public arise from carrying out a charity’s aims.

It should be possible to identify and describe the benefits provided but that doesn’t mean they must be able to be quantified or measured; non-quantifiable benefits will be taken in account as long as it is clear what they are. For example, a medical charity gives care to the sick. It wouldn’t need to demonstrate the measure of care given which may be difficult to quantify.

A church would need to show that it gave opportunity for worship and for Christian teaching but it would not have to demonstrate the spiritual benefits of its mission and ministry. 

Most benefits are self evident or can be shown by informed consensus but sometimes independent evidence may be required from someone suitably qualified. It will usually be for the organisation’s trustees to provide evidence that their organisation’s aims are for the public benefit but the Charity Commission may sometimes check evidence from other sources. 

consider

· Simply and clearly describe your work as a charity

· Simply and clearly describe the public benefits arising from your work

(2)
Benefits must be related to the charity’s aims

Benefits which arise from the charity’s work that are not related to its aims will not be taken into account. If a charity for the advancement of religion also incidentally promotes arts and culture, music and dance, it cannot use evidence of this incidental work to show compliance with public benefit. 

Where a charity has more than one aim, each of those aims has to meet the public benefit requirement; it will not be enough if only some do.

consider

· Simply and clearly describe how your work as a charity meets with and addresses your declared aims

(3)     
Benefits must be balanced against any detriment or harm

Such detriment or harm could include something that is damaging to the environment or to mental or physical health or that encourages hatred towards others. 

In judging whether this detriment occurs, the Charity Commission would need to see real evidence and will not just assume it. A member of a charity may well incite religious hatred or terrorism. However, his words and actions in themselves may not prove sufficiently detrimental where he is not seen to speak for the charity which is anyway judged to be doing much to benefit the public. Where there is more detriment than benefit, or where the organisation has aims that are illegal or that are a sham, it would not be charitable.

consider

· How your work may impact upon the environment

· How you relate with the external community

· How you are perceived by minority groups and the disabled

· Your compliance with relevant legal and regulatory provisions

2.
the Benefit must be to the public or section of the public 

(1) The beneficiaries must be appropriate to the aims
(2) Where the benefit is to a section of the public, the opportunity to    benefit must not be unreasonably restricted: 

• by geographical or other restrictions; or 

• by ability to pay any fees charged 


(3)
People in poverty must not be excluded from the opportunity to benefit

(4)
Any private benefits must be incidental 

(1)
The beneficiaries must be appropriate to the aims 

While this sounds like a statement of the obvious, who constitutes the ‘public’ or ‘a section of the public’ varies according to the charitable aims. Sometimes a charity’s aims are intended to benefit the public generally, sometimes a specific section of it. Who benefits, and how, will depend on the organisation’s aims. Considering who the charity’s aims are mainly intended to benefit is important when deciding whether the public benefit requirement is met. 

It is not a simple matter of numbers, but the number of people who can potentially benefit must not be insignificant. The ‘class’ of people who can benefit must be sufficiently large or open given the charitable aim being carried out. The actual number of people who can benefit at any one time can be quite small as long as anyone who could qualify for the benefit is eligible. Consider for example the benefit of a particular type of care for the disabled or of a church event for which there are limited places. Has an open invitation or offer been made to the particular interest groups? So, for example, it is fine to offer only a small number of rooms in a care home as long as anyone who is eligible to apply can be considered for those limited places. 

It is important that the opportunity to benefit is not unreasonably restricted given the nature of the charity’s aims and the resources it has. 

consider

· Who is supposed to benefit from your work?

· Who does your work benefit?

· How many people?

· How many people are given opportunity to benefit?

· How, if at all, has such opportunity been restricted or how could it be perceived to be restricted? 

(2) Where benefit is to a section of the public, the opportunity to benefit must not be unreasonably restricted: 

· by geographical or other restrictions; or

· by ability to pay any fees charged

Geographical or other restrictions

Ways in which restrictions might be applied by a charity to the ‘class’ of people who can benefit include geographical restrictions, those involving charitable need, such as poverty, age, incapacity or ill-health, and those involving personal characteristics, such as gender, race or religion for example. The Commission will consider the circumstances in each case when deciding whether that restriction is reasonable. 

Charities must not be seen as ‘exclusive clubs’ that only a few can join. So, where the aims of a charity are more closed, inward-looking and exclusive, a greater justification for the restriction may need to be provided. 

The restrictions must be reasonable and relevant to the charity’s aims. If they are not, this will affect public benefit. An example may be the reasonableness and relevance of restrictions placed on who may receive sacramental rites in a Christian church.

Restricted by ability to pay any fees charged 

Many different sorts of charities can, and do, charge for their services or facilities. Charities can charge fees that more than cover the cost of those services or facilities, provided that the charges are reasonable and necessary to carry out the charity’s aims, for example, in maintaining or developing the service provided. 

However, does the charge restrict opportunity and access to the benefits? Where, in practice, the charging restricts the benefits only to people who can afford to pay the fees charged, this may result in the benefits not being available to a sufficient section of the public. 

consider

· Is any aspect of your work accessed financially and, if so, is this likely to restrict access to certain groups only?

· How reasonable are any of the restrictions you may place upon access to benefit from your work?

· How relevant are those restrictions to addressing or meeting with your declared aims?

(3)
People in poverty must not be excluded from the opportunity to benefit 

The fact that the services will be charged for and therefore provided mainly to people who can afford to pay does not necessarily mean the organisation’s aims are not for the public benefit. However, if an organisation excluded people from the opportunity to benefit because they could not pay the fees, then its aims would not be for the public benefit. 

In particular, people in poverty must not be excluded from the opportunity to benefit. So it would not, for example, be enough to reduce very high fees slightly to enable more ‘middle income’ people to benefit, if people in poverty were still excluded from the opportunity to benefit. The availability of concessionary rates and the lower the fees that are charged, the greater is there likely to be for most people the opportunity to benefit. 

Where the fees charged are, of necessity perhaps, very high, then trustees of those charities will have to think about other ways in which people who cannot afford those fees can benefit in some material way related to their charity’s aims. This does not mean charities have to offer services for free, or offer concessions on fees, although clearly that would help. There could be other ways of benefiting people who cannot afford the fees in a way that is related to the aims. 

For example, one way of doing this might be an independent school working in partnership with a local state school, or a Christian events organiser might broadcast events via TV or radio or publish inexpensive recordings of teaching and worship to a wider audience. What matters is that people unable to pay are not excluded from the opportunity to benefit, whether or not they actually choose to take up the opportunity. 

consider

· Who is supposed to benefit from your work?

· Are you doing all that you can to ensure that the opportunity to benefit from your work is not limited by means?

(4)
Any private benefits must be incidental 

All of a charity’s objects or purposes must be of a charitable nature.

Where people or organisations benefit from a charity, other than as a beneficiary, then those sorts of ‘private’ benefits must be incidental, which means they are a necessary result, or by-product, of carrying out the charity’s aims. An example may be that a worship leader is, through the charity’s work, able to sell more recordings of his music or teaching than would otherwise have been so. Where private benefits are more than incidental this might mean the organisation is set up for private, rather then public, benefit and so might not be charitable. 

consider

· Who, other than as the charity’s beneficiaries, may accrue a benefit from its work?

· Does that benefit accrue to them necessarily and unavoidably as a result of the charity meeting with its declared aims?

Reporting on your charity’s public benefit 

Charity trustees have a new duty to report in their Trustees’ Annual Report on their charity’s public benefit. The level of detail you will need to provide in your public benefit report will depend on whether your charity is above or below the audit threshold. An audit is required when a charity’s gross income in the year exceeds £500,000, or where income exceeds £100,000 and the aggregate value of its assets exceeds £2.8 million. Most charities already explain their activities in their Trustees’ Annual Report and so this information now needs to be set in the context of the charity’s aims to show how in practice the aims have been carried out for the public benefit. 

Trustees will also need to confirm that they have had regard to the Commission’s public benefit guidance where relevant. 

Please refer to www.charitycommission.gov.uk/publicbenefit/default.asp
For smaller charities, below the audit threshold, trustees are required to include a brief summary in their Trustees’ Annual Report of the main activities undertaken in order to carry out the charity’s aims for the public benefit. Trustees can, of course, provide fuller public benefit statements if they wish. 

For larger charities, above the audit threshold, trustees are required to provide a fuller explanation in their Trustees’ Annual Report of the significant activities undertaken in order to carry out the charity’s aims for the public benefit, as well as their aims and strategies. They are required to explain the charity’s achievements, measured by reference to the charity’s aims and to the objectives set by the trustees. It is up to the charity’s trustees to decide how much detail they want to provide to clearly illustrate what their charity has done in the reporting year to meet the requirement; the Commission will not be prescriptive about the number of words or pages needed. But a charity that said nothing on public benefit in its Trustees’ Annual Report, or produced only the briefest statement with no detail, would be in breach of the public benefit reporting requirement. 

consider

· Keeping and regularly updating a record of the charity’s activities through the year 

Assessing public benefit 

The Charity Commission will assess whether the aims of all organisations applying to register as charities are for the public benefit. Charities that are already registered have to continue to meet the public benefit requirement. 

The Commission will do this by carrying out research studies on the extent to which different types of charity are meeting the requirement and by working with representative professional and umbrella bodies and with users of those charities. 

In some cases the Commission may need to carry out detailed assessment of individual charities. 

Where, in their view, that needs to happen the Commission will advise the trustees on what needs to change in order to meet the public benefit requirement, and give clear reasons and advice on what happens next where it is not possible for the organisation to meet the requirement. 

No charity will be expected to make changes overnight and the Commission will take reasonable account of how much time and resources might be needed by a charity that needs to make changes in order to meet the requirement. A charity or anyone affected by the Commission’s public benefit decisions, that disagrees with it, can seek a review of that decision using its internal decision review procedures and, if they consider it necessary, can make a further appeal to the new Charity Tribunal and, ultimately, to the courts. 

However, by working constructively with charity trustees and undertaking extensive public consultation on our public benefit guidance, we would hope such circumstances would be rare. 
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