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Introduction

This response has been prepared by Wellers, an English law firm providing legal services to charities and other clients in Kent, throughout the South East and extending to London, nationally and internationally.

Our charity specialists have expertise in dealing with UK and non-resident charities, acting for over 400 charity clients.  The Head of the Charities Division is the author of the “Christian Charities Handbook” published in March 2008.
Printable Version

Following the publication in January 2008 by the Charity Commission of general guidance on public benefit (“Charities and Public Benefit”) this paper is being submitted in response to the draft supplementary guidance on “Public Benefit and the Advancement of Religion” which has been published by the Charity Commission for public consultation.
We welcome the opportunity to respond to this draft supplementary guidance.  In recognising the complexity of the law on public benefit, we acknowledge the difficulty of the task given to the Charity Commission.

Status of the supplementary guidance

The Charities Act 2006 places an explicit obligation on charity trustees to have regard to the Charity Commission’s guidance on public benefit.  We consider this to be such an important issue that we would like the supplementary guidance to be separated from the Charity Commission’s general guidance on public benefit and categorised as “best practice” guidance.  We believe that including the supplementary guidance as part of the statutory guidance may place too heavy a burden on charity trustees.

An example of a similar structure can be seen in the regulation of solicitors.  Amongst other things, the Solicitors Regulation Authority regulates solicitors through a statutory Code of Conduct, which contains rules and guidance for the conduct of solicitors in professional practice.  Although the rules are mandatory, the guidance is not mandatory, but provides a broad framework within which the Code can be understood, thus helping solicitors to comply with the rules.

In the same way, we would propose that there should not be a statutory obligation on charity trustees to have regard to the Charity Commission’s supplementary guidance on public benefit, but that the statutory obligation should be restricted to having regard only to the general guidance.

Public Benefit and Advancing Religion – Specific Consultation Questions

Q1
What would be the most appropriate terminology for us to use to describe the object or focus of a religion? (C1)
The current common law definition of religion is set out in the Church of Scientology decision and comprises a belief in a “supreme being”, the expression of that belief through worship, and advancement of that religion.  We would only endorse changes to this definition of religion that were absolutely necessary for clarification purposes.  The draft supplementary guidance suggests extending the concept of “supreme being” to include “supreme being, entity or principle”.  Whilst we would support the addition of “entity” to this concept, we would reject the inclusion of a “principle” to this definition.
We believe that the concept of a “supreme being or entity” is sufficient to cover the various religions the advancement of which is capable of being charitable.  It would not seem appropriate to describe any of the religions as a mere “principle” and therefore we feel it should not be included in the definition at all.  We also recommend that the term “supreme being” is not be removed from the draft guidance, as this would cause too much confusion and would lead to inconsistency in decision-making.
Q2
Do you have any comments on the suggestion that one way of describing a coherent belief system is: ‘a collective belief that attains a sufficient level of cogency, seriousness, cohesion and importance and that relates the nature of life and the world to morality, values and/or the way its believers should live’? Do you wish to suggest alternative wording? (C1)

We are concerned that there may be confusion between “religion” and “belief”.  Concerted efforts have been made to prevent the word “belief” from being added to the charitable purpose of advancing religion and we support the Charity Commission’s decision not to include non-religious beliefs in the draft supplementary guidance.  It is important that the definition of religion continues to exclude reference to a “belief” system.  If it does not, the distinction between religion and belief will become blurred and this will allow the charitable purpose of both non-religious and religious organisations to be the advancement of religion.  This makes a nonsense of the charitable purpose itself and of the Charities Act 2006.
The draft supplementary guidance makes it clear that non-religious organisations that promote spiritual or moral welfare can still be charitable, but under the 13th head not under the advancement of religion.  This must be the correct course of action in our view.

The discussion of belief systems as having a “level of cogency, seriousness, cohesion and importance” comes from a case heard in the European Court of Human Rights that concerned education not charity, and considered the definition of “belief” under Article 9 of the ECHR, not the definition of religion.  It is therefore inappropriate and irrelevant.
Q3
What would be the most appropriate terminology for us to use to describe “worship” or other forms of relationship with a supreme being or entity? (C1)

We recommend retaining the word “worship” as the most appropriate term to be used to describe the relationship with a supreme being or entity.  For those of the Christian faith, worship has a particular meaning.  It not only includes the outward expression of someone’s faith but also embraces the whole of that person’s life – both as an individual Christian and as a member of the church, the body of people who believe in Christ.
Q4
If you are a follower or an adherent of a religion, do you have a different expression to describe your relationship with your “supreme being or entity”? (C1)

As stated above, we believe “worship” as currently understood is perfectly sufficient to describe the relationship with a “supreme being or entity”.
Q5
Do you agree with our examples of when a religion can be said to be advanced? If not, please say what you do not agree with, and why. (C3)

It is impossible to list all the ways in which religious charities may advance religion and there may be some danger in providing examples that insufficient illustration is provided.  One serious and significant omission to the examples given in the draft supplementary guidance is that of proselytism, which is of fundamental importance to the advancement of religion.

Proselytism is only accepted in principle in section C4 of the draft supplementary guidance and the only time it is discussed in detail is in section E4 which deals with detriment or harm.  This means that proselytism is only really considered in a negative way, and the significance of proselytism in advancing religion within existing law is lost.
Proselytism and evangelism are at the very heart of Christianity.  The gospel is all about the good news of Jesus Christ and the exhortation by Christ himself to spread that good news across the whole world.  Without it, there would be very few new converts, the religion would not be able to grow properly, and therefore would not be able to be advanced.

Donovan J. held in the case of United Grand Lodge of Freemasons in England and Wales (1957) that, “To advance religion means to promote it, to spread its message ever wider among mankind; to take some positive steps to sustain and increase religious belief; and these things are done in a variety of ways which may be comprehensively described as pastoral and missionary. It should include religious instruction, a programme for the persuasion of unbelievers, religious supervision to see its members remain active and constant in the various religions they may profess.”

We were concerned to see in the Charity Commission’s analysis of the law document that the quotation above ended at “pastoral and missionary”.  Rather than including “a programme for the persuasion of unbelievers”, the analysis simply goes on to state that, “Proselytising is one way of advancing religious purposes”.  We would suggest that this is unhelpful because it distorts the common law approach.

Whilst we recognise that the public should be protected from religious cults or sects that proselytise in a harmful or improper way, the draft supplementary guidance should make it very clear that religions are free to proselytise (in appropriate ways), including members of other faiths, as an essential part of advancing religion.
We recommend that section C4 be deleted from the draft supplementary guidance and sections C3 and E4 are revised to reflect a more balanced viewpoint.
Q6
Do you wish to suggest any other examples of ways in which religion can be advanced? (C3)

The example activities listed would seem to sit on the peripheries of what most mainstream religions would consider as their core practices in the advancement of religion.  If you were to ask those in the Christian faith, for example, to describe their main “religious devotional acts”, we would propose that they are much more likely to mention church services and weekly bible studies or prayer meetings than visiting the sick or sitting with a deceased person’s body.  The examples also omit vocational training (for example, theological training colleges) and missionary work both nationally and overseas.
We are particularly concerned about the example stated at the top of page 17 within section C3 as well as questioning its accuracy.  Whilst a charity cannot have political purposes, charity trustees are entitled to engage in political activity, and this is aptly described in the Charity Commission’s publication CC9 (“Speaking Out - Guidance on Campaigning and Political Activity by Charities”).  CC9 states that political activities“ can be a highly effective means of pursuing a charitable purpose, even where the matters at issue are controversial.  Charities have a vital role to play in society in promoting the interests of their beneficiaries and in contributing to public debate. Their direct experience of their beneficiaries’ needs means they are often uniquely placed to do so.”

We acknowledge that political activity must only be undertaken by a charity to support the fulfilment of its charitable purposes.  In the guidance in CC9 the term “political activity” is used to refer to activity by a charity which is aimed at “securing, or opposing, any change in the law or in the policy or decisions of central government, local authorities or other public bodies”.

Therefore, the trustees of a charity whose charitable purpose is the advancement or promotion of the Christian faith must be able to engage in activities that seek to secure or oppose a change in the law where the proposed change is in direct opposition to the tenets of the Christian faith.  It must also be correct that, as the basis of those tenets are contained in the Bible, the charity trustees are permitted to use relevant texts from the Bible in support of their opposition to the proposed change in the law.

Accordingly, we would recommend that this section of the draft supplementary guidance is either deleted, or radically amended to reflect the correct legal position.
Q7
How can the advancement of a religion by pastoral work be more clearly distinguished from social work of a similar kind but which has no connection with a religion? (C3)

Why should pastoral work be distinguishable from non-religious social work of a similar kind?  Christians undertaking pastoral work do so because they are motivated by the love of God and the exhortation to show love to their neighbours, and that is what is of importance rather than the compartmentalisation of religious activities.

For Christian charities, the distinction between pastoral work and religious practice is an artificial one, as both are outworkings of the Christian faith and an expression of Christian worship.
The current political climate seems to require that public funding is essentially only granted to religious organisations providing social welfare services where such organisations suppress their religious character.

Our view therefore is that it would be inappropriate and risky to suggest that a Christian charity’s pastoral work should be so distinctive from secular social work.
Q8
Would it be helpful to offer more guidance on the limitations imposed on the advancement of religion by human rights and discrimination legislation? If so, in what areas in particular? (C5)

We do not believe more guidance on this would be helpful.  In fact, we would suggest that it is not within the Charity Commission’s remit to issue guidance in this area, as the interpretation of such legislation should remain a matter for the courts.
Q9
In the light of assurances given in this section, is it clear enough how our assessments in the light of current social and economic conditions will affect our assessment of organisations established to advance religion? If not, in what ways might it be clarified further? (D1)

We are concerned that adapting the assessment of public benefit in accordance with “current social and economic conditions” could encourage a very subjective approach to such assessment.  Some traditional, long-held religious beliefs (such as those surrounding sexual ethics) may not be popular in the current social climate.  It is therefore of fundamental importance that the draft supplementary guidance specifically reiterates the position that it is not within the Charity Commission’s remit either to seek to modernise or change such religious beliefs, or to consider the tenets of a religion in order to assess its public benefit.
We would recommend that section D2 should be deleted and replaced with a simple cross-reference to section D8 of the general guidance on public benefit.

Q10
Are there other examples of ways in which it can be shown that the advancement of religion is for the public benefit? If so, what are they? (E2)

As, essentially, the only actual change in the law effected by the Charities Act 2006 has been the removal of the presumption of public benefit, the draft supplementary guidance needs to explain this much more fully.  In particular, more information is needed to set out the difference made by the removal of the presumption, especially in meeting the public benefit requirement.

It has been asserted that the removal of the presumption creates a level playing field.  However, this does not mean that the Charity Commission can use the same criteria for assessing public benefit for all religious charities across the board.  The statement that, to be recognised as charitable, all organisations advancing religion must have “a moral and ethical code which is capable of impacting on society in a beneficial way” would seem to create a one-size-fits-all benchmark.  This contradicts the explicit statement in section D3 of the general guidance on public benefit that there is no such benchmark and that the Charity Commission will consider each case on its merits.
Q11
Is the often inherently intangible nature of religion dealt with clearly enough? (E2)

The discussion of direct and indirect benefit seems to suggest that direct benefit is superior,(and therefore preferable, to indirect benefit.  Our understanding is that indirect benefit is not of less benefit, simply more difficult to evidence.

We would question the emphasis in the draft supplementary guidance on trying to put a financial value of the benefits a charity provides.  Recruiting charity trustees is difficult enough without increasing the burden through the distraction of having to measure the charity’s performance in monetary terms.  Bearing in mind the number of complaints from the public about charities’ high administrative costs, we would question whether this is an appropriate use of charities’ resources.
Charity trustees should champion their charitable purposes and what their charities have achieved rather than trying to quantify their successes in monetary terms.

Q12
Is it common for a charity for the advancement of religion to have more than one aim? Is it clear enough what the aim of an organisation established to advance a particular religion is and what activities fall under another charitable purpose? Are organisations for the advancement of religion likely to have any difficulty in demonstrating that the benefits they provide are related to their aims? (E3)

The guidance is confusing about what a religious charity ought or ought not to have as its charitable purposes.  It needs to be much clearer that a charity may have one object to advance religion and still have a broad range of activities under that one purpose.

As a wider issue, we are particularly concerned about the use of the word “aims” as being synonymous with “purposes”.  The introduction of a new word that has no legal meaning is both unnecessary and confusing.  “Aims” are considerably different from “purposes” and the draft supplementary guidance may mislead readers by providing an inaccurate interpretation of the law with regard to charitable purposes.

The definition of charitable purposes has been an established legal term for centuries, and is already capable of being interpreted in a flexible way to take account of social and economic conditions.  To introduce “aims” at this stage causes inconsistency and uncertainty and we recommend that all the guidance, both general and supplementary, should refer to charitable purposes throughout.

The use of “aims” rather than “purposes” also places too much emphasis on a charity’s activities.  This makes it difficult to explain what happens when a charity does not meet the public benefit requirement.  The guidance should be consistent in reiterating the public benefit test as a purposes test not an activities one.

Another effect of over-emphasising a charity’s activities is that activities become a legal obligation rather than being at the charity trustees’ discretion.  It is of fundamental importance that the distinction between what are a charity trustee’s legal obligations and what are at the trustee’s discretion is not blurred.  This distinction is confused in the draft supplementary guidance as currently worded.
In addition, we would recommend greater detail in the guidance about the practical ways in which the Charity Commission will be assessing public benefit, other than through the Trustees’ Annual Reports.  Charity trustees need to know what to expect, particularly as we understand it is no longer the Charity Commission’s intention to carry out random checks, or review visits.

Q13
Do you have any comments on our suggested approach towards charities undertaking activities in a foreign country which might be subject to local legal challenge? (E4)

We support the statements in the guidance that set out the approach to risk that charity trustees ought to take in relation to religious charities working overseas.  However, it should be made clear that there is no risk to a charity’s charitable status simply because its trustees decide to continue proselytising in a country where such activity is illegal, having weighed up the risks of doing so.
If a charity is involved in proselytism in a country where such activity is illegal, the draft supplementary guidance states that detriment or harm could occur (such to have an impact on public benefit) if such proselytism might have repercussions  which could impact on international relations.  An example given is where the actions of a charity working overseas could damage diplomatic or economic relations between the United Kingdom and the overseas country.

Whilst we recognise that, since the introduction of the Charities Act 2006, the functions of the Charity Commission are performed on behalf of the Crown, we wish to stress that section 6(4) of the Charities Act 2006 states that, in the exercise of its functions, the Charity Commission shall not be “subject to the direction or control of any Minister of the Crown or other government department”.
We are concerned that political pressure on the Charity Commission from Foreign Office departments may influence its consideration of religious charities (and Christian charities in particular) exercising their right to proselytse in a country where such activity is illegal.  This is avoided in other areas: for example, the BBC is publicly funded and yet is currently broadcasting from Zimbabwe (which is illegal in Zimbabwe) because it believes it is in the interests of the licence-payers to do so, notwithstanding any impact such broadcasting may have on the UK’s relations with that country.
We have set out our views on the significance and benefits of proselytising more fully in our answer to question 5 above.

Q14
Is there anything that you would have expected us to cover in this draft supplementary guidance that we have not included?

We would like to have clarification on the Charity Commission’s authority in its decisions on public benefit, particularly with regard to the existing case law.

For example, it is stated in the analysis of the law document in relation to the judgement of Plowman J in Re Watson that the Charity Commission “has not accepted that that is a complete or accurate statement of the law . . . In so far as that part of the judgment is inconsistent with the judgment of the court of appeal and opinions given by the House of lords in Gilmour v Coats, it is not regarded as binding”.

Whether or not a judgment is binding in English law must surely rest with the courts, being a matter for judicial decision.  It is not a process which has been delegated to the Charity Commission and this should be made clear in the guidance.
Q15
What do you think of the clarity, style, format and language overall used in this draft supplementary guidance?
Whilst generally we found the analysis of the law document helpful, we have concerns about the use of quotations from the cases mentioned in that document.  Much of the case law relates to existing charities where the issues involved were not focussing specifically on public benefit.  It would seem that many of the quotations are used out of context to support the Charity Commission’s arguments.
In addition, we have set out our concerns regarding the use of the word “aims” rather than “purposes” in our answer to question 12 above.
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